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IN THE SUPREME COURT 
of the 
STATE OF UTAH 
ED\Y ARD STEYENS, 
Plaintiff and Appellant, 
-vs.-
FEARN GRAY, 
Defendant and Respondent. 
Case No. 
7781 
BRIEF OF PLAINTIFF AND APPELLANT 
STATEMENT OF CASE 
Plaintiff brought this action against the defendant 
for an accounting of a partnership in which plaintiff 
and defendant bought, fed and sold beef steers. Early 
in the progress of the trial it became apparent that the 
pleadings of the parties did not, in a number of par-
ticulars, reflect the true state of facts and instead of 
seeking to amend the· pleadings to conform to the facts 
revealed by documentary evidence, it was agreed between 
counsel and the court that the parties, at the conclusion 
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of the evidence, should be permitted to amend their 
pleadings to conform to what they claimed was estab-
lished by the evidence. As a result of this procedure 
there was considerable evidence offered that, when view-
ed in the light of the admissions 1nade in the amended 
pleadings, becomes unnecessary to review. In this brief, 
we shall attempt to avoid a discussion of such evidence. 
It will be seen from the transcript that the evidence was 
concluded on July 23, 1947 (Tr. 595). The Amended 
Complaint was filed on August 5, 1947 (R. 35). The 
Answer to the Amended Complaint and Amended Coun-
terclaim was filed on August 22, 1947 and the Reply 
to the Amended Complaint and Answer to Amended 
Counterclaim was filed on September 18, 1947 (R. 66), 
and on September 26, 194 7 the defendant filed what is 
designated as a Reply to Answer to Amended Counter-
claim (R. 75). This latter document is, we submit, more 
in the nature of an argument than a pleading. 
Thus the issues to be determined in this litigation 
are to be found in the amended pleading above men-
tioned and not by the original pleadings filed in the 
cause. Notwithstanding, the cause was submitted to the 
court for its decision in the latter part of September, 
1947. The court below did not, until July 25, 1951, indi-
cate what its decision would be, at which time it ren-
dered and filed in the cause a Memorandum Decision 
(R. 76-78). 
We digress to ren1ark that in this brief we shall 
indicate by the letter R. followed by figures the page 
in the Judgment Roll where the documents referred to 
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1nay be found and by the letter~ Tr. followed by figures 
the page in the Transcript where the evidence referred 
to may be found. 
The fact that this action was submitted to the Court 
for its decision in Septeinber, 1947 and not acted upon 
until July ~3, 1951 probably accounts for the fact that 
the ~Ienwrandum Decision is in a number of particulars 
at variance with the facts established by the evidence 
without conflict and alleged and admitted by the Amended 
pleadings. To illustrate it is alleged by the plaintiff 
(R. 32), and admitted by the defendant (R. 36), that 
plaintiff fed 43 head of partnership calves during the 
winter of 1937-1938 and was entitled to a credit of $215.00 
for feeding of such cattle. Notwithstanding such fact, 
the trial court in its Memorandum Decision charged the 
plaintiff with $215.00 for the sale of Grantsville cattle 
(R. 77). There is neither evidence nor pleadings show-
ing or claiming that plaintiff ever sold any Grantsville 
calves belonging to the partnership or that he received 
$215.00 or any other sum for the sale of calves belonging 
to the partnership. So also the evidence shows, and 
the defendant in his Amended Counterclaim admits, that 
he received $77,145.49 from the sale of partnership cat-
tle (R. 41), while in its Memorandum Decision the trial 
court found that defendant received only $76,145.49 
from the sale of partnership cattle (R. 77). The findings 
in such particular contains the same error (R. 81). In 
the course of this brief we shall discuss in greater detail 
the foregoing and other errors upon which we rely for 
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an amendment or reversal of the judgment appealed 
from. 
We direct the attention of the court to these matters 
at the outset because this being a suit in equity (See 
1 C.J.S. 645 et seq.) this court will review the evidence as 
well as the law, and in doing so this court is in at least 
as good if not a better position to pass upon the weight 
of the evidence than was the trial court at the time it 
rendered its Memorandum Decision and made its Find-
ings of Fact. 
The evidence shows and the pleadings of the parties 
in substance allege that on or about November 1, 1936 
the plaintiff and defendant entered into an oral partner-
ship agreement where by they agreed to engage in the 
business of buying, feeding and selling cattle, particular-
ly beef steers (R. 29 and 36). 
The evidence in this case is somewhat lengthy, con-
sisting of 623 pages of transcribed evidence and more 
than 100 exhibits. Much of the evidence as we have 
heretofore indicated relates to matters concerning which 
there is no longer any controversy and is taken care of 
by the pleadings. We shall, as far as we can, first direct 
the attention of the court to the facts that are not in 
dispute and then take up those matters that are con-
troverted. 
It is alleged and admitted by the pleadings that the 
plaintiff at various times between November 12, 1936 
and March 15, 1937 purchased, with his own funds, cattle 
for the partnership, in the total number of 525 and that 
he paid therefor the sum of $26,303.4 7 (R. 31 and 36). 
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It is also alleged in the Arnended C01nplaint that 
the plaintiff expended frorn his own funds for the use 
and benefit of the partnership the additional sum includ-
ing the wintering of -!3 head of partnership calves the 
smn of $7S-!D.OI (R. 3:2). In his answer to the Amended 
Cornplaint and his Arnended Counterclaim, the defend-
ant alleged that the partnership calves were wintered 
1936-1937: that the taxes paid by the plaintiff on the 
partnership cattle were only $67.03 and the total amount 
of the credit of $78-!9.07 claimed by the plaintiff should 
be $78-1-1.11 plus $3.67, making the total advanced for 
the partnership the sum of $38,086.14 (R. 38). The total 
amount that plaintiff claims he advanced of his own 
funds is alleged in paragraph 5 and 6 of his Amended 
Complaint for the use and benefit of the partnership 
as $38,087.40, which is only $1.26 more than that admit-
ted by the defendant. 
It is further alleged in plaintiff's Amended Com-
plaint that on l\farch 4, 1939 the plaintiff and defendant 
were owing to the Commercial Bank of Spanish F'ork 
the smn of $3000.00 on a partnership note which was 
for the principal sum of $6000.00 and on or about that 
date, the plaintiff, his wife, Alice Stevens and the defend-
ant executed a note in the sum of $4300.00 and that 
$3000.00 of the credit represented by said note was 
applied on the $6000.00 partnership note; that a Cash-
ier's check was issued to the Cudahy Packing Company 
in payment of $1000.00 excess payment made to the 
defendant, Fearn Gray, for partnership cattle and the 
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remaining $300.00 was credited to the personal account 
of defendant (R. 32). 
In his Answer to Amended Complaint and Amended 
Counterclaim, the defendant admits the execution of the 
note as alleged and the application of the funds as 
alleged in plaintiff's Amended Complaint. Defendant 
admits that plaintiff paid $3300.00 on said note and 
alleges that the defendant paid $1000.00 of the principal 
sum of said note (R. 37). At this point we direct the 
attention of the Court to the evidence touching the 
money evidenced by the $1000.00 Cashier's check. Plain-
tiff called as a witness Charles H. Dixon, Cashier of 
the Commercial Bank of Spanish Fork. After some 
preliminary questions and objections of counsel for the 
defendant, it was stated by counsel for the plaintiff that 
plaintiff proposed to show by the witness Dixon where 
the money represented by the note for $4300.00 was 
applied and who paid the same. After some discussion 
it was stipulated that "the testimony of Mr. Dixon was 
that Mr. Gray, the defendant, paid $1000.00 on that note 
on the 18th day of March, 1941, and that plaintiff, 
Stevens, paid the balance." (Tr. 81). In the course 
of his examination, l\1r. Gray on both direct and cross-
examination testified that he did not pay $1000.00 on 
the $4300.00 note (Tr. 423 and 424). During the course 
of the trial there was a controversy as to who received 
the $1000.00 overpayment by the Cudahy Packing Com-
pany. That matter, however, was set at rest at the 
end of the evidence when counsel for the defendant 
stipulated that the $1000.00 overpayment was paid to the 
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defendant and that he should be charged with the same 
(Tr. 623). The $4300.00 note just discussed was received 
in evidence as Plaintiff's Exhibit C. 
In addition to the itmns heretofore enumerated, 
the plaintiff alleged that he advanced from his own 
funds one item 9f $400.00 and another item of $234.89 
(R. 33), which allegation is admitted by paragraph 7 
of defendant's Answer to the Amended Complaint. Thus, 
as heretofore indicated, there is no controversy but 
that the plaintiff advanced for his own funds the total 
sum of $38,086.1± for the use and benefit of the partner-
ship. 
As to the amount chargeable to the plaintiff it is 
alleged in the Amended Complaint that he is chargeable 
with the following amounts: 
March 22, 1937 from draft paid by Armour & Co. ______ $18,349.47 
On April 7, 1938 .... ---------------------------------------------------------------- 10,320.70 
March 6, 1937 for sale of cattle to R. L. J ex____________________ 101.94 
April 1, 1937 for sale of one steer belonging to part-
nership (R. 33) -------------------------------------------------------------- 99.00 
In his amended Answer the defendant alleges that 
the item of $10,320.70 should be $10,520.70 and 
the defendant should be charged with the fur-
ther sum of $5.57. The evidence supports such 
claim of the defendant so that there should be 
added to the above charges the two items just 
indicated in the sum of $205.57__________________________________ 205.57 
Total amount conceded should be charged against 
the plaintiff ------------------------------------------------------------$29,076.68 
That is the amount found by the Trial Court in 
its Findings (R. 80). 
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In his Answer to the Amended Con1plaint and 
Amended Counterclaim, defendant alleged that plaintiff 
had received the further sum of $898.66 from the sale 
of partnership cattle and $423.35 which defendant claims 
to have paid on a note of the plaintiff (R. 38). 
As this is a suit for a partnership action, any claim 
that defendant may have against the plaintiff for a 
payment of plaintiff's note has no place in this action 
and as the evidence does not support such a claim, we 
will not discuss such evidence as it can have no bearing 
on the results of this litigation. 
In plaintiff's Reply to defendant's Answer to the 
Amended Complaint and Answer to defendant's Counter-
claim, the plaintiff denied that he received $898.66 for 
the sale of partnership cattle and alleges that the de-
fendant received said amount for th~ s.~~f three steers 
weighing 4060 pounds at $8.40 per ~---------$ 341.04 
And ::~~:~:~=~i~=-2-3-~~-~:~~ _ 201.62 
And 7 cows sold at Delta at $8.25 per ----~--- 356.00 
(R. 55-56) ----------------------------------------------------------$ 898.66 
These items were not charged to the plaintiff or 
to the defendant. There is evidence in the record 
touching these items but we shall defer directing the 
attention of the court to the same until we call the 
attention of the court to the charges which the Trial 
Court made against the defendant. Of course, plaintiff 
is not prejudiced because the court below did not charge 
him with these i terns. 
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In his An1ended Counterclailn defendant also alleges 
that plaintiff has either disposed of or is now in pos-
session of 31 head of ~[inersville cattle and is indebted 
to the partnership for the reasonable value of said 
cattle (R. 39). Such allegation is denied in plaintiff's 
Reply and ~\nswer to Amended Counterclaim (R. 5-l:). 
So far as we can find there is not a scintilla of evidence 
tending to support defendant's claim that plaintiff ever 
had or has had in his possession 31 head or any head 
of :Minersville cattle belonging to the partnership. The 
Trial Court made no finding touching the claim that 
plaintiff had received any iliinersville cattle. 
The foregoing contains a detailed statement of the 
case as to the credits and charges established and 
claimed for and against the plaintiff. 
DEFENDANT'S COUNTERCLAIM 
In his Amended Counterclaim, defendant alleges 
that between March 27, 1937 and January 11, 1939 he 
purchased 880 head of cattle for the partnership and paid 
therefor from his personal funds the sum of $47,243.66 
and $140.00 of partnership funds (R. 40). Plaintiff 
admits that the defendant purchased the number of 
cattle alleged by him, but alleges that he does not know 
for whom some of such cattle were purchased. In con-
nection with the allegation that plaintiff did not know 
for whom some of said cattle were purchased, it appears 
from the testimony of both the defendant (Tr. 294), 
and the plaintiff (Tr. 529), that plaintiff was not inform-
ed as to the purchase of 26 head of cattle from Carl 
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Alleman. So also does it appear that plaintiff was not 
informed of, nor did the plaintiff participate in the 
purchase of son1e of the other cattle such as the Orser 
48 head (Tr. 296), the Miller 29 head (Tr. 293), which 
defendant claims were made for the partnership. 
It is also made to appear that during the first part 
of the period covered by the partnership the defendant 
was engaged in feeding cattle on his own account and 
in buying cattle for persons other than the partnership. 
At one place in his testimony (Tr. 253), the d~fendant 
testified that he did not engage in buying and selling 
cattle on his own account or have any cattle of his own 
during the time he was feeding cattle for the partner-
ship. Later in his testimony he stated that in the Spring 
of 1937 he sold his cattle, except that he had three or 
four or five that he sold to Jex (Tr. 320). It further 
appears that on the 25th of March, 1937 the defendant 
sold and shipped some of his own cattle with cattle 
belonging to the partnership (Tr. 305). It is further 
1nade to appear that the partnership cattle were, for the 
most part, branded with the defendant's brand, the 
same being a diamond (Tr. 281). 
Defendant alS'o testified that he bought cattle for 
other persons, but the cattle so purchased were not 
1nixed with the partnership cattle (Tr. 321). It is further 
made to appear that the defendant, for the most part, 
had the exclusive possession of the partnership cattle 
especially while they were in feed lots being fattened 
for the market. 
The foregoing facts become important when viewed 
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in connection with other facts to which we shall later 
refer in detennining who should be held to account for 
some 35 head of partnership cattle that have not been 
accounted for, and which the Trial Court did not take 
into consideration in rendering the judgment appealed 
from. 
It is established without dispute, as heretofore indi-
cated, that plaintiff purchased 525 head and that num-
ber added to the 880 head that defendan't claims to have 
purchased for the partnership makes a total of 1405 
cattle purchased. Of the cattle so purchased 185 or 186 
head remained in Nevada until they were disposed of 
and seven head were taken by truck to Delta, Utah where 
they were sold ( Tr. 73). 
No useful purpose will be served by a further dis-
cussion of the evidence touching the question of whether 
or not the cattle which defendant claims to have bought 
for the partnership should for the purposes of this case, 
be regarded as partnership cattle, because at the trial 
plaintiff was unable to show which, if. any, of the cattle 
here involved were not partnership cattle and therefore 
proceeded to try the case on the theory that the 880 head 
of cattle which defendant claims to have purchased for 
the partnership must be regarded as such. Thus it is 
conceded 'that the defendant purchased 880 head of cattle 
for the partnership and paid therefor $47,243.66 of his 
own funds and $236.72 of partnership funds as alleged 
in paragraph 5 of defendant's Amended Counterclaim 
(R. 40). There is no controversy as to the claim for 
credit set out in B of paragraph 8 of defendant's Amend-
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ed Counterclaim except the item of $4.08 and the claim 
for interest (R. 42 and 56). The amount of such claim 
not disputed is $4,346.65. The basis of the objection 
to the $4.08 is that if the defendant is to be allowed 
1nileage for operating his automobile he should not also 
be allowed the expenses of its operation. It is admitted 
by the pleadings that defendant is entitled to a credit 
for the $2,849.4'5 listed on the bottom of page 7 and the 
top of page 8 of the Amended Counterclaim (R. 42-43 
and 57), in the sum of $2,849.45. 
It will be noted that in his Amended Oounterclaim, 
paragraph 8 beginning with the words C on page 8 and 
continuing on to page 9 defendant claims credi't for a 
total of $1999.60 (R. 43 and 44). On page 5 of plain-
tiff's Answer thereto he admits that the defendant is 
entitled to a number o'f such i'tems, but not to those 
enumerated on page 5 of plaintiff's Answer to defend-
ant's Oounterclaim. There is some evidence in the record 
to support the claims set out on pages 8 and 9 of defend-
ant's Counterclaim and in the course of writing this 
brief, we have again reviewed the evidence, including 
the exhibits and we concede defendant is entitled to a 
credit for the above mentioned items except the follow-
ing: $65.00 to Hyrum McClellan for hay fed the partner-
ship cattle; $193.00 to Albert McClellan for hay fed to 
partnership cattle and $19.78 for repair to feed racks, 
making a total of contested items in the sum of $277.78, 
leaving a total of the claims set out under C 1936 on 
pages 8 and 9 of defendant's. Amended Counterclaim 
(R. 43 and 44) not contested in the sum of $1721.82. 
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\Yhen we take up our argument, we shall, of eoun..;e, dis-
en~~ our objections to the items which \Ye deen1 improper 
charges. 
There is a sharp conflict in the evidence upon two 
questions, they being what credit is defendant entitled 
to receiYe for: ( 1) The feed and expense of feeding the 
partnership cattle; (:~) For pasturing partnership cattle. 
It will be noted that in his original Counterclaim, the 
defendant alleged that the reasonable amount to be 
allowed for feeding the partnership cattle while the 
same were being fed for beef was 35c per day. Defend-
ant's testimony is also that 35c per head per day is a 
reasonable charge. No claim was then made for any 
additional amount with which to pay for the men and 
equipment used to feed the cattle (R.14). 
When the Amended Counterclaim was filed, defend-
ant's memory was so enlarged that he claimed the feed 
the cattle ate amounted to 36lf2 cents per day for the 
feed furnished for the cattle being fattened and for four 
men at $2.50 per man per day and the use of three teams, 
wagons and harnesses at an additional $2.50 per day 
per team and wagon (R. 47). 
The defendant, without any showing that he failed 
to keep an account of the amount of products he fed 
to the partnership cattle or why he so failed, was per-
mitted, over the objection of the plaintiff, to testify as 
to the reasonable cost per day of feeding a beef steer; 
as to the probable amount of feed that a steer being 
fattened would eat per day (Tr. 161, 197, 199, 246). The 
defendant placed the amount that would be required to 
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feed 'One steer being fattened as 35c per day (Tr. 247). 
The price of feed at the time the partnership cattle were 
being fattened is not in dispute. Hay was of the value 
of $8.00 per ton (Tr. 355); corn of the value of from 
$1.50 to $1.65 per hundred pounds; barley $1.25 per 
hundred pounds; cotton seed $50.00 per ton and bran 
$1.00 per hundred pounds (Tr. 353). That the rolling 
of barley cost an extra 15c per hundred; making the 
value of rolled barley $1.40 per hundred pounds (Tr. 
354). The price of feed was about the same at all times 
when the cattle were being fed. 
Defendant Gray testified that a steer being fattened 
would eat per day: 17 pounds of grain consisting of 
corn, barley, cottonseed meal and bran (Tr. 352-353); 
that in the mixture there would be one pound of cotton-
seed meal, one pound of bran and the remainder corn 
and barley of which 1/3 thereof was corn and 2/3 barley. 
The mixed product would be about $1.75 per hundred 
( Tr. 354). A steer being fed would also consume ahout 
30 pounds of hay per day. 
Glen L. Cowan testified that he resides at Payson, 
Utah; that . he is a livestock operator, rancher and 
fanner; that he has been in the business of feeding 
cattle for the purpose of fattening them for market, 
continuously for twenty-two years (Tr. 479). That he 
has fed some steers, some cows and some heifers; that 
he has kept a record of the amount of hay, grain and 
silage that the cattle so fed have consumed; that gen-
erally the cattle he has fed weighed about 950 pounds, 
but some have been larger; that the larger animals prob-
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ably consu1ne Inore than the snmller ones (Tr. 480); 
that it takes about three weeks to bring an anilnal up 
to full feeding: that the cattle he fed in 1946-1947 ate 
an average of 7-1/3 pounds per day, consisting of 30% 
corn and /Oj~ rolled barley, also an average of 10 pounds 
of hay per day (Tr. 483) . .J[r. Cowan was also asked 
as to the value of pasturage, but over objection the 
Court would not permit the witness to answer (Tr. 483-
-!S-!) . .Jir. Cowan also testified that one man with a tean1 
and wagon can care for 200 head of cattle being fed for 
beef (Tr. 485). 
On cross-examination he testified that he fed about 
ten pounds of silage a day in addition to the other feed; 
that during the preliminary period of feeding livestock 
two pounds of grain per 100 pounds weight is twice as 
much as he feeds; that you can't feed cattle two pounds 
of grain per 100 weight in our country (Tr. 187-188); 
that to feed more than one pound of grain per 100 pounds 
of anilnal being fed is injurious to the anilnal being fed 
(Tr. 489); that the silage cut down the amount of hay 
and grain fed (Tr. 489-490). 
David Jones testified that he resides at Spanish 
Fork, Utah; that he has been engaged in the livestock 
business for forty years; that he fed steers for market 
during the winter season of 1937-1939; that he fed on an 
average of fifty head for the market; that he fed barley, 
wheat, syrup and alfalfa (Tr. 494); that on an average 
he fed six pounds of barley and wheat mixed per day 
per head during the time the cattle were being fattened 
(Tr. 495) ; that he starts out with two pounds and then 
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increases the same (Tr. 495); that he fed about 20 
pounds of hay per day; tha:t the cattle he fed increased 
Juring 120 days about 180 pounds each (Tr. 499). On 
cross-examination, he testified that he fed between two 
and four pounds of sugar beet syrup per animal per 
day (Tr. 500). 
Gilbert A. Johnson testified that he resides at Span-
ish Fork; that he has been engaged in the business of 
feeding livestock for the last thirty years on his own 
account; that he has fed beef cattle consisting of steers, 
heifers and cows; that he has fed barley, corn, wheat, 
pea silage, alfalfa hay and some dried beet pulp; that 
when he starts to feed he feeds a pound of grain per 
head per day; that consists of barley and wheat with a 
mixture of dried beet pulp; that in about 30 days the 
cattle are placed on full feed until the amount is from 
a pound to a pound and a quarter for 100 pounds of 
live weight is a good heavy feed for them (Tr. 503-4); 
that in his judgment an animal being fattened will eat 
about 20 pounds of hay per animal per day; that he 
has fed from thirty to sixty head of animals per year 
(Tr. 504). On cross-examination he stated that he 
started out by feeding a pound of grain per animal per 
day and this was increased until the amount of grain 
was increased to one pound to a pound and a quarter 
per 100 pounds live weight per day; and about 20 pounds 
of h'ay per day during the feeding period (Tr. 505); 
that about 10 pounds of pea silage, and about 10 pounds 
of beet pulp; that when silage is fed, the amount of 
hay is cut down (Tr. 507). When the pea pulp is fed, 
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the a1nount of hay constuned will be cut down 50% (Tr. 
510). That if pea silage is fed, it would be well to feed 
an equal amount of each (Tr. 511). 
Fayle Packard was called as a witness for the plain-
tiff and testified that he resides at Springville, Utah; 
that he i:-; a banker; that he and his partner have fed 
cattle and sheep every year since about 1933; that as a 
banker he keeps inforn1ed as to the cost of feeding cattle 
(Tr. -!-!2--!-!3). :Jir. Packard was asked a hypothetical 
question based upon the size of the steers and the cost 
of feed testified to by the defendant Gray and then 
asked the question as to what it would cost per day for 
feed. After a number of objections and argument, the 
witness testified that a steer would consume from the 
inception of the feeding an average of six or seven 
pounds of grain per day and hay between 15 and 20 
pounds (Tr. 445-446). 
Vaughn Davis testified that he resided at Payson; 
that his business is farming and cattle raising; that on 
about November 1, 1938 he entered into an agreement 
with the defendant for feeding cattle (Tr. 466); that 
the contract was oral and cattle were to be fed on the 
basis that 10c should be paid for each pound of increase 
in weight that the steers put on while he fed them; that 
he fed 64 head of steers (Tr. 467); they were two year 
old steers (Tr. 468); that he fed them for 115 days; that 
he was paid $22.50 per head ( Tr. 469). They weighed 
about 850 pounds each; that by figuring in his wages, he 
just about broke even in feeding the steers; that he fed 
the cattle hay, barley, wheat and beet pulp (Tr. 470). 
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On cross-examination, :Mr. Davis testified that he was 
paid the day the cattle were turned back to the Defendant 
Gray, but got some before then (Tr. 471); that Mr. Gray 
did not furnish him any feed; that he fed the steers all 
the hay they would eat which was about 20 pounds per 
day (Tr. 473); they ate an average of about eight 
pounds of grain; that they ate about 50 pounds of beet 
pulp per day per head; that the beet pulp was 60c per 
ton and after February 15th it was 75c per ton (Tr. 474). 
Edward R. Stevens, the plaintiff, testified that he 
had been raising about 300 head of cattle for a number of 
years; that he had had occasion to pay for the pasturage 
of cattle and in his opinion the reasonable cost in 1937-
1938 was $1.00 per head (Tr. 528). Plaintiff further 
testified that since about 1916 he has at various times fed 
steers to fatten them for Inarket; that he has fed alfalfa 
hay, grain and corn; that he usually feeds two-thirds 
chopped barley and 1/3 corn; that he has fed steers for 
beef for about 10 years; that l\ir. Gray fed the partner-
ship steers the same as did other feeders (Tr. 540). That 
a steer being fattened will consume seven or eight pounds 
of grain per day when fed over a period of 114 days, and 
15 to 20 pounds of hay per he·ad per day; that it requires 
a:bout a ton of hay to feed an animal through the winter 
(Tr. 542). That he wintered 43 head of partnership cattle 
one winter; that he did not know that Mr. Gray ever 
wintered any pa:rtnership c-attle (Tr. 543). That the ca'ttle 
he fattened were generally larger cattle weighing around 
1000 pounds (Tr. 549). That he didn't know whether a 
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large steer would eat nwre than a small steer; that the 
small steer would put on more pounds (Tr. 550). 
Howard Stevens, a son of the plaintiff, testified 
that he fattened 77 cattle in the winter of 1937-1938; that 
he fed them corn and alfalfa hay and for a short spell 
pea silage and barley; that he fed thmn for about 130 
days; that the steers he fed weighed about 950 pounds 
(Tr. 552) ; that when he finished feeding, the steers 
weighed around 11-!0 pounds (Tr. 553); that he fed 6.G 
pounds of grain or corn per day per head and 17 or 18 
pounds of hay on an average ( Tr. 573.) ; that he recalled 
being present with his father and Mr. Gray in April or 
May 1937 when nir. Gray said that any cattle that could 
not be sent up in Strawberry Valley c'Ould be put in his 
pasture for ~he same cost (Tr. 573-574). On cross ex-
amination, Howard Stevens said he believed the steers 
he fed averaged only 1100 pounds and not 1140 as he 
testified (Tr. 576). That in addition to the hay and 
grain, he fed six and one-half tons of pea· silage during 
the entire period (Tr. 580). 
William Christmas testified that he is 46 years old 
and has been in the cattle business practically all his life; 
that in 1937-1938 he was supervising grazing lands at 
Keatly, Utah; that 500 acres of the land was meadows 
and the balance was m'Ountain grass (Tr. 556). That in 
1937 and 1938 the reasonable value of grazing a steer 
per month was $1.00 (Tr. 561). That he has been en-
gaged in fattening cattle for market for about nine years 
(Tr. 562). That he has fed hay, barley, wheat and oats; 
that it generally requires about 120 days to fatten cattle 
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for market (Tr. 562). That he feeds a:bout one pound 
to 100 pounds of animal and if a steer weighs 800 pounds, 
he feeds eight pounds of grain; that he starts out with 
less and increases the amount as the feeding continues; 
that he feeds about 15 pounds of alfalfa hay (Tr. 563). 
La Var Davis was called by the defendant in rebut-
tal and testified that he is a brother of Vaughn Davis 
and that he and his brother fed cattle for Stevens and 
Gray, but couldn't say for sure whether it was during 
the winter of 1938-39; that some of the hay fed was se-
cured from Albert McClellan; that they secured some 
grain from Mr. Gray; that there were three brothers 
interested in the feeding; that they secured some beet 
pulp; that they hauled a three ton load of beet pulp from 
the sugar factory at Spanish Fork to feed the steers (Tr. 
589). 
Rodney Martin was called as a witness for the de-
fendant and over objection of plaintiff that the defend-
ant had theretofore offered testimony as to the cost of 
feeding beef steers, he was permitted to testify about 
such cost and testified as follows: (Tr. 600). He testified 
that he had been engaged in feeding cattle for the past 
eleven years; that he has averaged 300 head a season; 
that a steer weighing 1050 pounds will consume 12 to 15 
pounds over the fattening period, also five pounds of dry 
beet pulp, molasses, treated pulp. That he usually starts 
out with two pounds of beet syrup and corn and on up 
to seven pounds; that the average would be five pounds 
over the feeding period; that about four pounds of dry 
beet pulp will be eaten by steers; that about 18 pounds 
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of corn silage per day will be consumed. \Yhen feeding 
silage the hay will be cut down (Tr. 603). On cros~­
examination, he testified that he had no way of telling 
the an1ount he fed the cattle except his word (Tr. 604). 
That he fed rolled barley, beet pulp, beet syrup, corn; 
that the corn and barley was mixed in equal amounts 
(Tr. 605) : that he would start the cattle out with two or 
three pounds for t'he first two weeks; then the amount 
would be increased until they were on full feed of 12 or 
15 pounds of grain (Tr. 606). That at the end of a month 
the amount of grain could be increased to ten pounds per 
day (Tr. 607). That at first steers will probably eat 30 
pounds of hay per head per day, but he has never 
weighed it; that as more grain is eaten less hay is con-
sumed: that at the end of the feeding season, the hay 
consumed will be about ten pounds ( Tr. 610). That it is 
more economical to feed silage than it is hay (Tr. 610). 
Fearn Gray testified that he paid Vaughn Davis 
more than $22.50 per head for the cattle he fed; that he 
paid hi1n another $9.00; tried to find out but couldn't 
(Tr. 614). 
The defendant, Fearn Gray, further testified about 
the trips he made in his automobile on partnership busi-
ness. At one place in his testimony he said he made 25 
trips from Payson to Parker, Nevada (Tr. 146). Later 
he said it was about 15 trips (Tr. 250). He testified that 
he made about five trips to Grantsville, Utah; that he 
made six or seven trips to Strawberry Valley, which on 
cross examination he increased to eight or nine. He testi-
fied that he made one or two trips to Sanpete County 
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and two trips to the Uintah Basin. Many of the trips 
he claims to have taken to Baker, Nevada, such as the one 
he took to find out if the partnership owed any interest 
are to say the least of doubtful value to the partnership. 
The evidence will not support a finding that defendant 
drove his autmnobile on partnership business to exceed 
15,000 rniles (Tr. 255-276). However it is probable that 
no useful purpose will be served by a discussion of that 
phase of the case because LeGrand F'. Smith, a witness, 
called by the defendant testified that during the time in-
volved in this controversy in his opinion the cost of oper-
ating an automobile was seven cents per mile (Tr. 454). 
Paul D. Vincent placed the cost at five cents per mile 
(Tr. 554). We do not know what the trial court found as 
to mileage or cost per mile, but if he found the cost of 
operating an automobile was seven cents per mile, such 
finding would find support in the evidence. 
The defendant charges himself with $97,347.74. 
Plaintiff contends that defendant is chargeable with sub-
stantial additional amounts, consisting of $898.66 derived 
from sale of partnership cattle and for the value of cattle 
not accounted for in the sum of $2954.35. Also for $84.50 
by a check 1nade payable to a Mr. Huber (Defendant's 
Exhibit 101). 
In the foregoing Statement of Case, we have at-
tempted to direct the attention of the court to only such 
evidence as bears upon the question which divides the 
parties to this litigation. There rnay be some additional 
evidence bearing upon the issues herein to which we 
will direct the attention of the court in the course of our 
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discussion of wherein plaintiff contends that the trial 
court erred to the prejudice of the plaintiff. 
Plaintiff assigns the following errors upon which he 
relies for a reversal of the judg1nent rendered against 
hi1n and for a judgment or an order directing a judgment 
in his favor and against the defendant. 
POIN"T ONE 
THE TRIAL COURT ERRED IN PERMITTING THE DE-
FENDANT, OVER OBJECTION OF THE PLAINTIFF TO 
TESTIFY AS TO THE REASON ABLE VALUE OF FEEDING 
CATTLE. (Tr. 197). 
POINT TWO 
THE TRIAL COURT ERRED IN FAILING TO GIVE 
PLAINTIFF CREDIT IN THE SUM OF $215.00 FOR FEED-
ING 43 HEAD AT $5.00 PER HEAD OF CATTLE DURING 
THE WINTER OF 1946-1947. THAT THE PLEADINGS AND 
EVIDENCE SHOWS PLAINTIFF IS ENTITLED TO THE 
FOREGOING CREDIT. 
POINT THREE 
THE TRIAL COURT ERRED IN MAKING ITS FINDING 
NO. 5 (R. 80) AND PARTICULARLY IN ALLOWING DE-
FENDANT CREDIT FOR THE FOLLOWING ITEMS: JACK-
SON MOTOR CO. $4.80 (R. 42) ; HYRUM MCCLELLAN $65.00 
(R. 43) ; ALBERT MCCLELLAN $193.00 (R. 43) ; LUMBER 
TO REPAIR FEED RACKS $19.78 (R. 44) ; TELEPHONE 
EXPENSES $22.90 AND $19.20 (R. 43). THAT THE EVI-
DENCE DOES NOT SUPPORT FINDING NUMBERED 5 AS 
TO THE ABOVE ENUMERATED ITEMS, AND DEFEND-
ANT SHOULD BE CHARGED WITH $84.50, THE AMOUNT 
OF CHECK DRAWN ON THE PARTNERSHIP ACCOUNT IN 
FAVOR OF R. E. HUBER. (Defendant's Exhibit 101). 
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POINT FOUR 
THE TRIAL COURT ALSO ERRED IN MAKING ITS 
FINDING NO. 5 (R. 80) AND PARTICULARLY IN ALLOW-
ING DEFENDANT CREDIT FOR THE FOLLOWING ITEMS: 
ITEMS 4, 13, 15 (R. 47) FOR PASTURING CATTLE AT $1.50 
PER MONTH. THAT ANY ALLOWANCE FOR PASTURAGE 
TO EXCEED $1.00 IS CONTRARY TO THE GREAT WEIGHT 
OF EVIDENCE. ITEMS 8, 11, AND 18 (R. 47 and 48) FOR 
MEN AND TEAMS TO FEED CATTLE IS WITHOUT SUP-
PORT IN THE EVIDENCE AND CONTRARY TO THE 
CLEAR PREPONDERANCE THEREOF. ITEMS 6, 7, 17, sub-
divisions a, b, c. d, e thereof (R. 47). IN THAT DEFENDANT 
IS NOT ENTITLED TO 36% CENTS PER DAY FOR FEED-
ING PARTNERSHIP CATTLE OR ANY OTHER SUM TO 
EXCEED 25 CENTS PER HEAD PER DAY. THAT THE EVI-
DENCE DOES NOT SUPPORT A FINDING THAT THE DE-
FENDANT IS ENTITLED TO A CREDIT OF 36% CENTS 
PER HEAD PER DAY FOR FEEDING PARTNERSHIP CAT-
TLE OR FOR ANY OTHER SUM IN EXCESS OF 25 CENTS 
PER HEAD PER DAY, INCLUDING LABOR AND EQUIP-
MENT USED IN SUCH FEEDING. MOREOVER THE EVI-
DENCE DOES NOT SUPPORT A FINDING THAT DEFEND-
ANT FED THE NUMBER OF CATTLE CLAIMED BY THE 
DEFENDANT AND FOUND BY THE TRIAL COURT TO 
HAVE BEEN FED BY THE DEFENDANT. 
POINT FIVE 
THE TRIAL COURT ERRED IN FAILING TO FIND 
THAT THE DEFENDANT RECEIVED FOR HIS OWN USE 
THE SUM OF $77,145.49 FROM THE SALE OF PARTNER-
SHIP CATTLE AND IN FAILING TO CHARGE DEFEND-
ANT ACCORDINGLY. (R. 81). 
POINT SIX 
THE TRIAL COURT ERRED IN FAILING TO FIND 
THAT DEFENDANT RECEIVED FOR HIS OWN USE THE 
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SF:'d OF $341.04 FOR THE SALE OF THREE STEERS, $201.-
62 FOR THE SALE OF TWO STEERS AND THE SUM OF 
$356.00 FOR THE SALE OF SEVEN COWS BELONGING TO 
THE PARTNERSHIP. (R. 41 and 55). 
POIXT ~EYEK 
THE TRIAL COURT ERRED IN FAILING TO CHARGE 
THE DEFENDANT WITH AT LEAST THIRTY-ONE HEAD 
OF PARTNERSHIP CATTLE OF THE PROBABLE VALUE 
OF $84.41 PER HEAD WHICH DEFENDANT FAILED TO 
ACCOUNT FOR. 
ARGr~IENT 
At the outset, we direct the attention of the court 
to some of the elementary principles of law touching 
the duties and obligations of a partner in his relation-
ship with his copartner. 
"The relation of partnership is fiduciary in 
character, and imposes upon the members of the 
firm the obligation of the utmo·st good faith in 
their dealings with one another with respect to 
partnership affairs, of acting for the common 
benefit of all the partners in all transactions re-
lating to the firm business, and of refraining from 
taking any advantage of one another by the 
slightest misrepresentation concealment, threat, 
or adverse pressure of any kind." 47 C. J. 771-2. 
Among the numerous cases cited in the footnote to 
the text is that of Nelson v. Matsch, 38 Utah 122, 110 Pac. 
865. It is there stated in the sylla;bus, which reflects the 
opinion of the court: 
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"Partners stand in a fiduciary relation to 
each other, and each must use the utmost good 
faith toward his associates in all partnership 
business, and, where one partner by false repre-
sentations obtains an undue advantage over an-
other in a partnership transaction, equity will 
grant the defrauded party relief." 
The obligation to keep accounts in utmost good faith 
is especially stringent upon the partner who is managing 
the business. 4 7 C.J. 772 and cases cited in the footnote. 
"It has been held that each partner has a 
right to know all that the others know regarding 
the partnership affairs, and is under the duty not 
only of not concealing any material matter re-
garding such affairs, but of fully divulging to his 
copartners all matters within his knowledge ma-
terial to the affairs or property of the partner-
ship." 4 7 C.J. 773 
"In the absence of an agreement on the sub-
ject, the duty of keeping full and accurate ac-
counts of the partnership business, in proper 
books, or of seeing that such accounts are kept 
by a third person to whom the management of the 
business has been in trusted, rests equally on each 
partner; but if one of the partners is the manag-
ing partner the duty to keep books is on him." 
47 C.J. 785 and cases cited in fhe footnote which 
support the text. 
The law to the same effect Is stated In Am. Jur., 
Vol. 40, 356, Section 323. 
Story on Partnership, Section 188, page 303. It is 
there stated that each partner is required to keep precise 
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accounts of his own transactions which he makes for the 
partnership. 
\Ve shall not burden the court with more citations 
as to fhe conunon law because the matter is taken care 
of by our own unif'Orn1 partnership act. 
r. C. A. 1943, Chapter 69 where it is a1nong other 
things said : 
"69-1-16: The partnership books shall be 
kept, subject to any agreement between the part-
ners, at the principal place of business of the 
partnership, and every partner shall at all times 
have access to and may inspect and copy any of 
them." 
"69-1-17: Partners shall render on demand 
true and full infor1nation of all things affecting 
the partnership to any partner, or the legal repre-
sentatives of any deceased partner, or partner 
under legal disability." 
"69-1-18: Every partner must account to the 
partnership for any benefit, and hold as trustee 
for it any profits, derived by him without the 
consent of the other partners from any trans-
action connected with the formation, conduct or 
liquidation of the partnership 'Or from any use 
by him of its property." 
"That a member of a partnership will not be 
permitted to take advantage of any secret agree-
ment to receive a private or personal gain for 
the work or business carried on by a partnership." 
Paggi v. Skliris, 54 "C't. 88; 179 Pac. 739. 
The duty thus imposed upon a partner to render an 
account and the kind of an account that he must render 
in order to entitle him to credit for expenditures is dis-
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cussed at some length and numerous cases are cited in 
the case of Wootten Land & Fuel Co. v. Ownbey, 265 Fed. 
at page 91. We quote the following from that opinion. 
"When the defendant is an accounting party, 
and stands as one occupying a fiduciary relation 
toward the plaintiff, because of money or prop-
erty entrusted to him, the burden is upon him to 
show that he has performed his trust and the 
1nanner of its performance. He owes this duty 
because of the confidential relation he bears to his 
principal, and because he is presumed to know 
how he has performed his duty. 1 :Mecham on 
Agency (2d Edition) Sec. 1344; 1 Corp. Jur. 643; 
3 Gr. on Ev. Sec. 253; 1 Story, Eq. Jur. (14th Ed) 
Sec. 625; :Marvin v. Brooks, 94 N. Y. 71, 75; 
Little v. Phipps, 208 Mass. 331; 335, 94 N.E. 260, 
34 L.R.A. (N.S.) 1046. He must therefore prove 
any allowances or credits that he may claim to 
have made on behalf of his principal. In making 
proof ·of credits claimed by him, he should present 
an itemized statement, showing the details of 
expenditures, with the vouchers, receipts, and 
memoranda supporting his claim. Meth. Epis, Ch. 
v. Jaques, 3 Johns, Ch. (N.Y.) 77, 114; Muir v. 
Kalamazoo Corset Co., 155 Mich. 441, 448, 119 
N.W. 589; Campbell v. Cook, 193 Mass. 251, 256, 
79 N.E. 261; Chicago Title Co. v. Ward, 113 Ill. 
App. 327, 331; Moyes v. Rosenbaum, 98 Ill. App. 7, 
9; 1 Mecham on Agy. (2d) Ed. Sec. 1344. It was 
formerly the rule that the accounting party, if 
credible and uncontradicted, could support by his 
own oath sums not exceeding $20.00; but even 
in that case he must show to whom the amount 
was paid, for what, and when, and the whole 
amount of such items could not exceed $500.00. 
Remsen v. Remsen, 2 Johns, Ch. (N.Y.) 496, 501; 
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2 Bates Fed. Eq. Proc. Sec. 764; Daniell's Ch. Pl. 
& Pr. (6th An1. Ed.) 1227, 12:28. \Vhatever relaxa-
tion frmn this rule may now be indulged, it is still 
requisite that the accounting party shall show in 
detail, and not in round sun1s, the· iten1s expended, 
and show when, to whom, and for what purpos~ 
the pa-_nnents were n1ade, so that his principal 
can make a reasonable test of the accuracy of his 
clain1. 
"It follows as a corollary to these principles 
that the duty to account is not fulfilled by a mere 
general statement that the money was expended 
for the principal's benefit or business, or by a 
general denial that any of the principal's money 
was taken for the personal use of the trustee. 
Such statements are but the conclusions of the wit-
ness, and afford no reasonable opportunity to the 
principal to test the fact or the propriety of the 
expenditures, and give the court no basis for 
determining from the facts of each transaction 
whether the trustee has faithfully performed his 
duty. 1 ~fecham on Agy. (2d Ed.) Sec. 1344; New 
York Bay Cemetery Co. v. Buckmaster (N. J. Ch.) 
33 Atl. 819; Webb v. Fordyce, 55 Iowa, 11, 14, 
7 N.W. 385; Farmers' Warehouse Assn. v. Mont-
gomery, 92 ~linn. 194, 200, 99 N. W. 776; Willis 
v. Clymer, 66 N.J. Eq. 284, 287, 57 Atl. 803; In re 
Gaston, 35 N. Y. Eq. 60, 64; Romig's Appeal, 84 
Pac. 235, 237; Wolf Co. v. Salem, 33 Ill. App. 614, 
2 Bates Fed. Eq. Proc. Sec. 764; 2 Daniell, Ch. Pl. 
& Pr. (6th Am. Ed.) 1227, 1228." 
We have examined most of the cases cited in the 
foregoing case and find that they are of the same import 
as the case above cited. 
Apparently the provisions of our Probate Code, 
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U.C.A. 1943, 102-11-35 is taken from the rule thereto-
fore followed in courts of equity. It is there provided: 
"On settlement of his accounts he may he al-
lowed any item of expenditure not exceeding 
$20.00 for which no voucher is produced if such 
item is supported by his own uncontradicted oath 
positive to the fact of payment, specifying when, 
where and to whom it was made, but such allow-
ance on the whole must not exceed $500.00 against 
the estate." 
It seems to be the unifonn holding of the courts that 
in an accounting each item of an account which is in 
dispute must be separately determined. 
We have confined our statement of the case to the 
various items that are in dispute and our discussion 
will of course, be so confined. 
POINT ONE 
THE TRIAL COURT ERRED IN PERMITTING THE DE-
FENDANT, OVER OBJECTION OF THE PLAINTIFF, TO 
TESTIFY AS TO THE REASONABLE VALUE OF FEEDING 
CATTLE. (Tr. 197). 
Without any showing that defendant had failed to 
keep any record of the amount of feed that was fed to 
the partnetship cattle, or if he so failed without showing 
any reason for such failure, the defendant, over objection 
of plaintiff, was permitted to testify as to the cost of 
feeding cattle which were being fattened for market (Tr. 
197-198). 
It will be noted that substantially all of this contro-
 
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  
  Machine-generated OCR, may contain errors.
31 
Yersy has arisen because the defendant has failed to 
keep any record of the credits which he seeks to assert 
against the partnership for feeding their cattle. If the 
defendant is to be excused frmn keeping an account of 
what he has expended in caring for the partnership cattle 
and awarded a credit for all he asks for feeding such 
cattle, then indeed he is to be handsomely awarded for 
failing to do his duty. \V e have always understood the 
law to be otherwise. vVhile the law as announced in the 
early cases above cited may have been somewhat re-
laxed, there stiil remains the doctrine that a partner 
is required to keep an account of money expended for 
the partnership and every reasonable intendment will 
be indulged against a partner who fails to do so. 
POINT TWO 
THE TRIAL COURT ERRED IN FAILING TO GIVE 
PLAINTIFF CREDIT IN THE SUM OF $215.00 FOR FEED-
ING 43 HEAD AT $5.00 PER HEAD OF CATTLE DURING 
THE WINTER OF 1946-1947. THAT THE PLEADINGS AND 
EVIDENCE SHOWS PLAINTIFF IS ENTITLED TO THE 
FOREGOING CREDIT. 
In his Amended Complaint (R. 32) it is alleged as 
one of the items for which plaintiff claims credit "Win-
tering Cattle 1937-1938 for Wintering Grantsville Calves 
( 43) at five dollars per head $215.00." In the answer 
to the Amended Complaint (R. 36) the defendant "allege's 
fhat as to the $215.00 item listed that plaintiff wintered 
cattle belonging to the partnership in the winter of 1936 
and 1937." It was conceded by counsel for defendant 
that plaintiff is entitled to credit for that itern (Tr. 9 and 
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36). In connection with this item, it should probably be 
observed that the Trial Court in its Memorandum Deci-
sion credited plaintiff with two items as a deposit to the 
credit of the partnership. One of such items was for 
$238.56, the other was for the 'sum of $423.35 (R. 76). 
These items will also be found in the Findings of Fact 
(R. 80). No claim was made for the exact amounts above 
specified. There was a claim for a deposit to the partner-
ship in the sum of $234.89 (R. 33). The defendant in his 
Amended Answer and Counterclain1 admits that plaintiff 
deposited $234.89 of his own funds to the credit of the 
partnership (See paragraph 6, R. 37). So also does the 
court erroneously find that plaintiff withdrew $3.67 from 
the partnership funds (R. 80) which is contrary to the 
fact. The fact being as shown by the evidence and the 
pleadings that plaintiff paid $3.67 in interest on a part-
nership note (R. 37) paragraph 6 of defendant's Amend-
ed Answer and Counterclaim. 
POINT THREE 
THE TRIAL COURT ERRED IN MAKING ITS FINDING 
NO. 5 (R. 80) AND PARTICULARLY IN ALLOWING DE-
FENDANT CREDIT FOR THE FOLLOWING ITEMS: JACK-
SON MOTOR CO. $4.80 (R. 42); HYRUM MCCLELLAN $65.00. 
(R. 43); ALBERT MCCLELLAN $193.00 (R. 43); LUMBER 
TO REPAIR FEED RACKS $19.78 (R. 44); TELEPHONE 
EXPENSES $22.90 AND $19.20 (R. 43). THAT THE EVI-
DENCE DOES NOT SUPPORT FINDING NUMBERED 5 AS 
TO THE ABOVE ENUMERATED ITEMS, AND DEFEND-
ANT SHOULD BE CHARGED WITH $84.50, THE AMOUNT 
OF CHECK DRAWN ON THE PARTNERSHIP ACCOUNT IN 
FAVOR OF R. E. HUBER. (Defendant's Exhibit 101). 
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The defendant n1ade a clailn for $1000.00 for the use 
of his auto1nobile while engaged in partnership business. 
That such allowance is 1nore than liberal will appear 
from reading the transcript of the evidence. Defendant 
failed to keep a record of the mileage he travelled, al-
though he testified as to mileage which he travelled while 
engaged in the business of buying and caring for part-
nership cattle. That he had only a vague notion of much 
of the mileage he travelled is made evident from his te,sti-
nlony. Thus at one place in his testimony he testified 
that he made a trip about once a month for four months 
which he later enlarged to nine or ten trips (Tr. 250, 
252, 272, 273). We do not contend that defendant is not 
entitled to credit for the use of his automobile while 
engaged in travelling on partnership business, but we do 
object to his being allowed on the basis of the miles 
he travelled and then being also allowed for the money he 
expended. The item of $4.80 to the Jackson Motor Com-
pany indicates on its face that it was expended in con-
nection with the operation of defendant's automobile. 
This is confirmed by defendant's testimony (Tr. 211). 
Defendant testified that the items of $65.00 and 
$193.00 were for hay fed to cattle that were brought in 
from the range (Tr. 216). Mr. Dixon who was called as a 
witness by defendant testified that the cattle which he 
wintered were kept by him until the first of May (Tr. 
171). So also the cattle that were run in Sage Valley 
were not taken to the ranch being operated by defendant 
until May (Tr. 154). The two checks to the McClellans, 
are dated in April, and it is very improbable that the 
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defendant paid for hay before he had occasion to feed the 
same. He makes no such 'Claim in his evidence. The item 
of $19.78 for feed racks is self-explanatory. Obviously 
the cattle did not eat feed racks, and doubtless the feed 
racks were in existence after the cattle had been fed. 
As to the telephone items of $19.20 and $22.90, there is 
some evidence that the defendant made some long dis-
tance telephone calls for the partnership, but no evidence 
as to the extent thereof. It will be observed that the 
check for $84.50, Defendant's Exhibit 101, dated April 
11, 1938 is marked cash. It is drawn against the partner-
ship account. The defendant stated that he should not 
receive credit for that (Tr. 258). Later he testified he 
should have 'Credit. Defendant admitted that part of 
these items were for his regular charges for a telephone 
(Tr. 359 and 361). While some of the foregoing items 
are small, they serve to emphasize the injustice done to 
the plaintiff by the judgment appealed from. 
POINT FOUR 
THE TRIAL COURT ALSO ERRED IN MAKING ITS 
FINDING NO. 5 (R. 80) AND PARTICULARLY IN ALLOW-
ING DEFENDANT CREDIT FOR THE FOLLOWING ITEMS: 
ITEMS 4, 13, 15 (R. 47) FOR PASTURING CATTLE AT $1.50 
PER MONTH. THAT ANY ALLOWANCE FOR PASTURAGE 
TO EXCEED $1.00 IS CONTRARY TO THE GREAT WEIGHT 
OF EVIDENCE. ITEMS 8, 11, AND 18 (R. 47 and 48) FOR 
MEN AND TEAMS TO FEED CATTLE IS WITHOUT SUP-
PORT IN THE EVIDENCE AND CONTRARY TO THE 
CLEAR PREPONDERANCE THEREOF. ITEMS 6, 7, 17, sub-
divisions a, b, c. d, e thereof (R. 47). IN THAT DEFENDANT 
IS NOT ENTITLED TO 36% CENTS PER DAY FOR FEED-
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lNG PARTNERSHIP CATTLE OR ANY OTHER SUM TO 
EXCEED 25 CENTS PER HEAD PER DAY. THAT THE EVI-
DENCE DOES NOT SUPPORT A FINDING THAT THE DE-
FENDANT IS ENTITLED TO A CREDIT OF 36% CENTS 
PER HEAD PER DAY FOR FEEDING PARTNERSHIP CAT-
TLE OR FOR ANY OTHER SUM IN EXCESS OF 25 CENTS 
PER HEAD PER DAY, INCLUDING LABOR AND EQUIP-
~IENT USED IN SUCH FEEDING. MOREOVER THE EVI-
DENCE DOES NOT SUPPORT A FINDING THAT DEFEND-
ANT FED THE NUMBER OF CATTLE CLAIMED BY THE 
DEFENDANT AND FOUND BY THE TRIAL COURT TO 
HAVE BEEN FED BY THE DEFENDANT. 
\Ye shall discuss the ite1ns in the order above speci-
fied. ~-\.s to the a1nount that should be allowed the defend-
ant for furn~shing pasturage for the partnership cattle, 
there is a conflict in the evidence. The plaintiff and his 
son Howard testified that in April or May of 1937 on the 
porch of plaintiff's hmne, the defendant stated that any 
cattle that they could not get on the Forest or Straw-
berry Y alley, could be pastured in the meadow of the 
defendant at the same cost as that of running the cattle 
in Strawberry Valley (Tr. 525 and 526, 574 and 575). 
The defendant denied that he had such a conversation 
(Tr. 614). The cost of running cattle in the Strawberry 
Y alley was $2.10 per head in 1937 and $1.50 per head in 
1938 for the season (Tr. 522-523). It cost $50.00 per 
month to care for 143 head in 1937 (Tr. 522). In 1938, 
Ruth Dixon took care of the catttle for $1.00 for the sea-
son (Tr. 523-524). The season was four Inonths (Tr. 
5:24). The defendant testified that the reasonable value 
of pasturage was $1.50 per head per month. 
William Christmas testified that during the sum-
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of meadow and Inountain land at Keatly; tha:t he owned 
land in Utah County; that the reasonable value for graz-
ing cattle was $1.00 per month per head, which was the 
amount he charged (Tr. 561). Plaintiff offered to show 
by Mr. Clyde Cowan the reasonable value for grazing 
cattle during the summer of 1937 and 1938. The court, 
as we contend, erroneously sustained an objection to 
such evidence. Mr. Cowan was engaged in the cattle 
raising business and had had occasion to pay for pastur-
ing cattle (Tr. 483 and 484). The plaintiff testified that 
he had been raising ·cattle in and about Payson all his 
life; that he ran about 300 head (Tr. 526). That he was 
familiar with the reasonable market value of pasturing 
cattle in the summers of 1937 and 1938. That the reason-
able value was $1.00 per head per month (Tr. 528). 
It will also be noted that, according to defendant, 
the cost for grazing 95 head in Payson Canyon for 1937 
was $109.00 and $104.50 for grazing 96 head in the Straw-
berry Valley (R. 45 and 46). The Trial Court apparently 
found the value of pas·turing cattle as being $1.50 per 
month in both 1937 and 1938. (See items 2, 4, 13 and 
15 R. 46,47 and 80). 
In referring to the page of the Judgment Roll where 
the matters complained of may be found, it is necessary 
to refer to both the pleadings and the findings because 
the Trial Court did not find on each item, but merely 
found in general terms all that defendant claimed for car-
ing for partnership cattle. 
It is plaintiff's contention that the evidence as to 
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the value of pasturage requires a ·reduction of the judg-
Inent to $1.00 per nwnth instead of $1.50 per month. 
It would indeed be strange if plaintiff and defendant 
1nade no arrange1nents as to the runount that should be 
paid for pasturing the partnership cattle, and yet that 
is what the defendant contends. It will be seen that the 
cost of running cattle on the Strawberry Y alley was not 
to exceed $1.00 per head per month. So if we look to the 
value of the pasturage, it appears that pasturage of a 
silnilar kind could be obtained at $1.00 per head per 
1nonth and the plaintiff and one other disinterested wit-
ness testified that $1.00 per 1non th per head was a rea-
sonable charge for pasturage during the two summers in 
question. \Vhen we come to consider some of the other 
charges which defendant claims he is entitled to, it will 
be seen that he has no scruples as to the amount he 
seeks. It may also be noted that Dixon only charged 
50 cents per month for wintering partnership cattle (Tr. 
168). 
Turning to the charges which defendant seeks for 
feeding the cattle belonging to the partnership, the de-
fendant certainly spreads it on. He began with a charge 
of 35 cents per day without any charge for men and 
teams to do the feeding. Evidently when he saw that 35 
cents per head per day for feeding cattle would leave 
him indebted to plaintiff, he raised the price to 36lf2 cents 
per day and also claimed that it required four men and 
three teams and wagons to feed between two and three 
hundred head of beef cattle. It is enlightening to com-
pare his testimony with that of other witnesses who testi-
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fied as to the amount of feed an animal will eat while 
being fattened. The cost of feed is not in dispute. Alf-
alfa ha~r cost $8.00 per ton or .4 of a cent per pound. 
Corn cost from $1.50 to $1.65 per hundred pounds or 
1.5 to 1.65 cents per pound. Rolled barley cost $1.40 per 
hundred pounds or 1.4 cents per pound. Cotton seed oil 
cost $50.00 per ton or 2lf2 cents per pound. Bran cost 
$1.00 per hundred pounds or one cent per pound (Tr. 
354). Some of the witnesses who testified used other 
feeds such as corn silage, wheat and pea silage. Defend-
ant testified that a steer would eat 17 pounds of corn, 
barley, cottonseed meal and bran, together with 30 
pounds of hay per day (Tr. 3'54). Thus the one pound 
of cottonseed meal would cost 2lf2 cents, the one pound of 
bran one cent, 10 pounds of barley 14 cents, the five 
pounds of corn 7¥2 cents and the 30 pounds of hay 12 
cents thereby making the total of 37 cents. A reading of 
the defendant's evidence will show that even he did not 
have the temerity to testify that a steer being fattened 
for beef would eat the quantity of feed to which he testi-
fied throughout the entire period. All of the other wit-
nesses placed the maximum amount of hay that a steer 
would eat per day at 30 pounds. All of the other witness-
es including Rodney Martin who was called by the de-
fendant testified that at the beginning of the feeding 
period, a small amount of grain was fed and as the grain 
increased the hay decreased. Even though it may be 
repi ti tious let us again examine the testimony of the 
other witnesses, most of whom were disinterested. 
Glen L. Cowan testified that he had been engaged 
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in feeding cattle for beef, including the winters of 1937-
1938 and 1939 at Payson, Utah for a period of twenty 
years ('Tr. 4 79) . 
That cattle being fed 70% rolled barley and 30% 
corn, which he fed, ate an average of 7 1/3 pounds per 
day of the Inixture and an average of ten pounds of hay 
(Tr. 483). Thus the mixed barley and corn would cost 
substantially 15 cents per day and the hay four cents per 
day or a total of 19 cents per day per head. On cross 
exrunination he testified that he also fed about 500 tons 
of corn silage to the 220 head of cattle or about ten 
pounds per head per day; that the corn silage cut down 
the amount of other feed required (Tr. 490). 
David Jones testified that he had been feeding steers 
for the market for himself since the season of 1937-1938; 
that he had fed an average of 50 head; that he fed barley, 
wheat, syrup and alfalfa; that he fed on an average of 
six pounds of grain per day per head (Tr. 49·5). That 
at the beginning he fed about two pounds per head per 
day, which he increased to six pounds per day; that the 
six pounds consist of wheat and barley mixed and each 
animal also consumed 20 pounds of hay; that he has fed 
cattle for as long as 114 days (Tr. 496). That the cattle 
increased in weight about 180 pounds during the time 
they were being fed (Tr. 499). That in addition to the 
hay and grain he fed two to four pounds of syrup per 
animal per day (Tr. 500). The cost of the hay and grain 
consumed by the cattle fed by Mr. Jones would he less 
than 20 cents per day at the prices prevailing at the time 
here involved. 
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Gilber A. Johnson testified that he had fed beef cat-
tle for the last 30 years. That he had fed barley and 
wheat, pea silage, alfalfa hay, dried beet pulp (Tr. 502-
503) ; that he started out by feeding a pound of grain per 
head per day consisting of barley and wheat; that he 
mixes the grain with dried beet pulp; that he increases 
the amount of grain until he gets on full feed in about 
30 days when he feeds from a pound to a pound and a 
quarter per 100 pounds of live weight per day; that an 
animal will eat about 20 pounds of hay per head per 
day; that he has fed from 30 to 60 head per year (Tr. 504-
505) ; that when he feeds pea silage he feeds about ten 
pounds per animal per day; that when silage is fed it 
cuts down on the hay (Tr. 507); that when he feeds ten 
pounds of silage it cuts down the amount of hay 50% 
( Tr. 510). According to Mr. Johnson the feed consumed 
by an animal weighing 1000 pounds would be on an aver-
age of about five pounds for the first 30 days and about 
ten pounds thereafter or an average of about eight 
pounds or about 12 cents for grain and eight cents for 
hay or a total of 20 cents per day. 
Edward R. Stevens testified that he had been en-
gaged in feeding cattle since about 1916; that he fed cattle 
for market during each of the years 1936, 1937, 1938 and 
1939; that he fed chopped barley and corn, about 1/3 
corn to 2/3 barley; that he has fed mostly steers; that 
Mr. Gray fed the partnership steers about the same as 
other feeders (Tr. 540). That steers fed over a period 
of 114 days will consume seven or eight pounds of grain 
per day per animal (Tr. 541) and from 15 to 20 pounds 
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of hay. Thus, taking his 1naximtnn figures would be 
about :20 cents per day per anilnal. · 
Howard Stevens, a son of the plaintiff, testified that 
he fed beef cattle during the winter of 1937 and 1938; 
that he fed corn, alfalfa, and for a time pea silage; that 
he fed for about 130 day~ (Tr. 552). He testified that he 
fed 6.6 potmds of corn and 17 or 18 pounds of alfalfa per 
head per day (Tr. 573). The cost of the grain would be 
about ten to eleven cents and the hay about eight cents 
or a total of 19 cents per head per day. 
\Yillimn Christmas testified that he is 46 years old, 
has been in the cattle business all his life (Tr. 556) ; that 
he has fed cattle for market for a number of years; that 
he has fed barley, wheat and oats also alfalfa (Tr. 562-
63); that he feeds a:bout one pound of grain to 100 pounds 
of weight of live animal; that he starts with a small 
amount and increases the mnount; that he feeds on an 
average of about 15 pounds of alfalfa together with the 
eight pounds of grain. The cost of feed per animal per 
day, according to Mr. Christmas, would be less than 20 
cents. 
Fayle Packard testified that he is engaged in the 
banking business and keeps advised as to the expenses 
incident to feeding cattle for beef; that he has also en-
gaged in feeding cattle and sheep; that a steer being fed 
for beef will consume an average of six or seven pounds 
of grain and between 15 and 20 pounds of hay. Thus the 
cost of feed, according to Mr. Packard, would be less 
than 20 cents per day for feed. 
Notwithstanding, the defendant offered evidence in 
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support of his Counterclaim as to the cost of feeding 
cattle and rested, after which the plaintiff offered his 
evidence. On rebuttal the defendant was permitted, over 
objection of plaintiff, to offer additional evidence touch-
ing the cost of feeding cattle. He called Rodney Martin, 
who testified that he resides at Genola; that he has 
supervised the feeding of cattle for fattening them for 
about 11 years; that he has fed about 300 head; that a 
steer weighing 1050 pounds will consume over the feed 
period 12 to 15 pounds and two to five pounds of dry 
beet pulp, molasses, treated pulp about an average of 
four pounds over the feeding period; that about 18 
pounds of hay would be consumed; that if silage is fed 
it would cut down on the hay (Tr. 603). 
On cross examination he testified that he did not 
have a record of the amount of feed that was consumed; 
that he fed rolled barley and corn; that he mixed them 
about fifty-fifty (Tr. 605). That in the feeding he starts 
out with two or three pounds per day for the first two 
weeks when he gets them on full feed of 12 to 15 pounds 
of grain (Tr. 606); that at the end of a month the amount 
fed would be up to ten pounds. That he has never weighed 
the feed; that at the end of the feeding period, they will 
consume from 12 to 15 pounds; that as the amount of 
grain is increased, the amount of hay is decreased; that 
when silage is fed the hay would get down to ten pounds; 
that it is more economical to feed corn silage than hay 
(Tr. 609-610). 
Taking Mr. Martin's figures, the cost of the grain 
would amount to about three to four cents per day to 
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start with. About 1-! cents per day at the end of a month 
and between 18 and 22.5 cents at the end of the feeding 
period or an average of in the neighborhood of 17 cents 
per day for the grain and an average of seven cents for 
the hay and corn silage or a total of about 24 cents per 
day per head. No an1ount of figuring can stretch the cost 
of feeding cattle as testified to by l\Ir. Martin to within 
ten cents per day of as much as the defendant claims it 
co~t to feed cattle that were being fattened. 
:Jioreover it appears that the Davis Brothers fed 
either 60 or G-! head of partnership steers during the win-
ter of 193(-193f for a period of 115 days for $22.50 or a 
total of $1-!-!0.00 (Tr. 488). That the $1440.00 paid for 
both the feed and the labor and the feeders received a 
sufficient amount to pay for the feed and wages for the 
labor in feeding (Tr. 470). These steers were fed barley, 
wheat, beet pulp and hay (Tr. 471 and 476). Mr. Vaughn 
Davis was asked if l\Ir. Gray furnished any feed and he 
said no (Tr. 472). The defendant placed the number 
of cattle fed by Davis as 60 head (Tr. 367). The defend-
ant also claims to have "sweetened" the amount paid 
to Davis Bros. but he could not tell anything about the 
amount of "sweetening." La V ar Davis was called as a 
witness by the defendant and testified that he was one of 
the Davis Brothers who fed cattle for Stevens and Gray; 
that they secured sorne grain from Mr. Gray, but he did 
not s·ay how much or whether or not the same was paid 
for when received (Tr. 588!.11J._kwjl! )le noted that the 
Davis Brothers were paid - -Per'tead per day for 
feeding partnership steers which1"'ncluded the labor, and 
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that by such payrnent they were paid for both the feed 
and the labor. 
It is further made to appear that Dave Schuler fed 
198 head of partnership steers during the winter of 1937-
1938 (Plaintiff's Exhibit K). By the terms of the con-
tract, Schuler was to be paid on the basis of the increase 
in weight of the cattle being fed at the end of the 75 
days. When the 75 days were up, Mr. Schuler did not 
want to feed the steers longer, but was prevailed upon 
to continue feeding them at the rate of 30 cents per day 
(Tr. 417-418). The 30 cents per day was for both the 
feed and the labor. Here again defendant testified about 
"sweetening" the amount he paid to Schuler, but does not 
give us any notion of the amount of such "sweetening" 
and so far as appears no one else knew anything about 
the claimed generosity of the defendant. We do not 
kno·w how much profit Mr. Schuler made by feeding the 
partnership steers at 30 cents per day, but it is reason-
able to assume that after he had fed the steers for 75 
days he had a good idea as to the cost of feeding and that 
he would not have continued without getting a profit. 
Moreover, the cost of feeding steers is greater during 
the latter part of the feeding period because the cost 
of the increase in the amount of grain is more than 
the cost in the decrease in the amount of hay. It may fur-
ther be observed that notwithstanding the defendant 
'testified that Mr. Schuler may have taken over the steers 
he fed a day or two before the date of the contract (Nov. 
8) the defendant sought, and the trial court allowed 
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$:2l)().S5 for feeding these steers hay at 15 cents per day 
per head for the full seven days. 
Just how the defendant arrived at 15 cents per day 
for hay fed to the partnership cattle does not appear. He 
giYe8 no infonnation as to how much hay he fed the cattle 
while they were running in the field (Tr. 200). In addi-
tion he seeks to be paid for the feed, four men and thre·e 
teams while the cattle were running in the field (Item 8, 
R. -!7). 
There is considerable evidence in the record as to 
the amount of hay a steer \\"ill eat in a day, but the most 
that any witness has stated, a steer will eat per day is 
30 pounds which at $8.00 per ton would be 12 cents. More-
over, :Jlr. Gray testified that smne of the cattle came 
from the surnn1er range during the month of October 
1937, but most of them were out by October 20 (Tr. 190), 
when they were put in the meadow and fed hay ( Tr. 200). 
How nruch hay was fed is not made to appear. Yet de-
fendant claims and was awarded $2,022.75 for hay fed to 
-!35 cattle for the entire month of October 1937, (R. 47 
and 80), notwithstanding some of the cattle had not come 
in from the summer range until October 20th or later and 
notwithstanding the cattle were running in the meadow, 
and notwithstanding according to the testimony no wit-
ness placed the amount of hay a steer will eat to exceed 
30 pounds which at $8.00 per ton would amount to 12 
cents. If a partner who occupies a fiduciary relative to 
his co-partner is to be thus favored because he fails to 
keep a record of what he expends for the partnership, 
then indeed is a premium placed on the failure of a part-
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ner to perform his duty. The most that defendant should 
be allowed for item 6 is for pasturage for one month at 
$1.00 per head per month for the 435 head and even then 
the defendant would be paid for some of the cattle which 
according to his own testimony had not returned from the 
summer range. 
For the feed consumed by the partnership steers 
while being fed for beef by the defendant there is this 
further observation. The defendant testified that he 
raised grain and hay on the Loose Ranch which he had 
leased, but no claim is made that he raised either corn 
or cotton seed, or bran. He must therefore have pur-
chased these items of feed. He produced checks showing 
the amount he pai'd for cattle and a number of other 
items for which he claimed credit, yet he neither pro-
duced or offered any reason why he failed to produce 
any checks he may have issued for corn or cottonseed 
meal. It is reasonable and in light of the duty he owed to 
his co-partner a proper assumption that he failed to 
show such checks or amount because it was to his ad-
vantage to rely upon his exagerated claim as to the 
amount of such items that in his opinion the steers might 
have consumed. 
In his reply to Answer to Amended Complaint and 
Amended Counterclaim, plaintiff alleges that defendant 
is not entitled to be allowed a credit of to exceed 25 cents 
per day per head for feeding the cattle fed by him (R. 
60). 
In making such concession the plaintiff may have 
waived his right to insist that defendant present vouchers 
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and reliable evidence other than his bare statmnent as to 
cost of feeding the partnership steers that were fed by 
him. 
However, in 1naking such concession the 25 cents per 
day would be a1nple to pay for the men and teams for 
which defendant seeks credit. The Davis brothers fed 
steers for approximately 20 cents per day per head which 
included the labor and equipment furnished, and the 20 
cents per day took care of bot~ the labor and feed. While 
:Jlr. Schuler was paid 30 cents per day for feeding part-
nership steers after they had been fed for 75 days, it is 
not unreasonable to conclude that he made a profit of 
five cents per head or less or $9.90 per day for the re-
sponsibility of caring for the steers. We say less than 
five cents per head because as heretofore pointed out 
the cost of feeding steers after they are on what the wit-
nesses characterized as full feed is greater than when 
they are first put on feed. We again remark that the 
30 cents per day paid to Schuler included the labor neces-
sary to feed the steers. 
It will further be noted that if the testimony of Glen 
L. Cowan is to be believed one man can care for 200 head 
of cattle being fattened (Tr. 485). Defendant is seeking 
to receive credit for four men to care for what one man 
can take care of. See items 8, 11 and 18 which amount to 
$5687.55. 
Not only does the defendant seek most excessive 
credit for the cattle he fed, but he seeks credit for more 
cattle than he fed. In item numbered 17 of his amended 
counterclaim he sought and was awarded credit for feed-
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ing 265 head of cattle from October 1, 1938 to December 
15, 1938, at a cost of feed alone of 36:1f2 cents per day per 
head being 76 days $7351.10 (R. 47). The defendant testi-
fied that there were 234 cattle put in his feed yards on 
October 1st and 60 with Davis' feed yards (Tr. 368). 
Defendant thus seeks a credit for feeding 31 head of 
steers from October 1, 1938 to December 15, 1938 more 
than he actually fed. This claim for feeding 31 head of 
steers that were not fed continued to March 2, 1939. 
Thus defendant claims that Miller cattle consisting of 26 
head were put in the feed yards on December 15, 1938, 
and the 26 head was sold on February 3, 1939; that 26 
head of the Alleman cattle were put in the feed yards 
in January 1939; that 81 head were sold on February 15, 
1939, and on l\1arch 2nd when he sold 213 or 215. Thus if 
the defendant put into hi'S feed yards 265 head of cattle 
and added the 26 head of Millers cattle and the 26 head 
of the Alleman cattle and there were 60 head of the cattle 
fed by the Davis Brothers there was a total of 377 head 
of partnership cattle fed during the season of 1938 and 
1939 while the fattened cattle accounted for as having 
been sold was 26 head on February 3, 1939, 81 head on 
February 15, 1939 and 23'5 on March 2, 1939 (Tr. 268-
269) making a total of 342 head sold or 35 head less than 
the defendant claims he fed and for which the court below 
allowed him credit for having fed. This item of exce'Ss 
allowance· taking defendant's claim of 36:1f2 cents per 
steer per day October 1, 1938 to March 2, 1939 for 35 
steers amounts to the sum of $1939.05. Moreover, 265 
head of cattle for 76 days at 36:1f2 cents per head per day 
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does not ainount to the sum of $7351.10 as alleged in de-
fendant's Counterclain1 (R. 47) and found by the trial 
court in its finding 5 g ( R. 81) but only to the sum of 
$6591.10, a difference- of $760.00. Thus on item 17 (R. 47) 
for which the Trial Court awarded plaintiff credit in full 
(R. Sl) the defendant was erroneously allowed an addi-
tional credit for $760.00 over and above his claims. We 
shall presently have Inore to say about the· 35 head of 
steer8 that plaintiff charged for feeding during the winter 
of 1938-1939 at the rate of 36¥2 cents per steer per day 
and for pasturage, but which steers he does not account 
for in his report of sales during or at the end of the 
feeding season of 1938-1939. Nor did he at all account 
for what he received from the sale of the same. 
POINT FIVE 
THE TRIAL COURT ERRED IN FAILING TO FIND 
THAT THE DEFENDANT RECEIVED FOR HIS OWN USE 
THE SUM OF $77,145.49 FROM THE SALE OF PARTNER-
SHIP CATTLE AND IN FAILING TO CHARGE DEFEND-
ANT ACCORDINGLY. (R. 81). 
In his Amended Counterclaim, the defendant charges 
himself with having received from the sale of partner-
ship cattle the sum of $77,145.49 (R. 41). The evidence 
supports such finding. Notwithstanding such allegation 
and proof, the Trial Court found that the defendant re-
ceived only $76,145.49 in proceeds from sale of cattle 
(R. 81). We apprehend that this discrepancy may have 
been caused by this state of the evidence. It is made to 
appear by stipulation that a note, Plaintiff's Exhibit C, 
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dated l\Iarch 4, 1939 was executed by plaintiff and his 
wife and the defendant for $4300.00 and that the pro-
ceeds of such note was applied in manner following: 
$3000.00 of the amount represented by said note was 
applied to the payment of the balance owing on a $6000.-
00 partnership note, $300.00 was credited to the personal 
account of the defendant and for the other $1000.00, a 
cashier's check was issued to repay the Cudahy Packing 
Company for an advance payment made to defendant 
Gray on the sale of partnership cattle on March 2, 1939. 
At the time the cattle were paid for the Cudahy Packing 
Company neglected to deduct the $1000.00 advance pay-
ment made to defendant Gray and hence the refund (Tr. 
77). During the course of the trial, defendant Gray was 
examined as to what became of the $1000.00 down pay-
ment. He disclaimed any recollection of what became 
of the $1000.00 advance payment (Tr. 619). When how-
ever, he was shown a copy of the telegram plaintiff's Ex-
h'ibit U, he, through his attorney, stated that he should 
be charged with the $1000.00 (Tr. 623). 
We suspect that it will be contended on behalf of the 
defendant that he paid $1000.00 on the $4300.00 note for 
which he was not allowed credit and therefore he should 
not be charged With the $1000.00 he received as the ad-
vance payment on the sale of the cattle to the Cudahy 
Packing Co. on :.March 2, 1939. If such a claim is made 
the evidence touching payment of the $4300.00 is as fol-
lows: The plaintiff called Charles H. Dixon, cashier of 
the Commercial Bank of Spanish Fork. He testified that 
he was acquainted with 1\:fr. Gray and Mr. Stevens; that 
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the C01n1nercial Bank of Spanish Fork purchased the 
$4300.00 note signed by plaint'iff and his wife and the 
defendant fro1n the Bank of Spanish Fork (Tr. 76-77) . 
• -\..fter some diseussion, it was stipulated that ~f r. Dixon 
would testify that on :March 18, 19-ll, Mr. Gray paid 
$1000.00 on the $-1300.00 note and :J[r. Stevens paid the 
balance (Tr. ~1). If that were all of the evidence it rnay 
well be that a finding that ~f r. Gray paid $1000.00 
on the note could be sustained. However, when Mr. Gray 
was called to testify, he stated both on direct and cross 
examination that he did not pay $1000.00 on the $4300.00 
note (Tr. -1:23 and -124). ~Ir. Gray did not seek to change 
his testimony that he did not pay $1000.00 on the $4300.-
00 note. 
In light of such testimony, it is difficult to believe 
tha:t the defendant paid out of his own funds $1000.00 on 
the $4300.00 note and equally difficult to believe that the 
defendant was completely oblivious, until confronted with 
the telegram, (Plaintiff's Exhibit U), to the fact that he 
had received the advance payment of $1000.00. It is rare 
that one can forget a transaction in which there is in-
volved $1000.00 of his own money even if it is to his in-
terest to have a faulty rnemory. We do not know where 
the $1000.00 came from that was applied on the $4300.00. 
Plaintiff established that he paid all of the note· except 
the $1000.00 and as above indicated, the defendant testi-
fied under oath that he did not pay the $1000.00. The 
most charitable view that can reasonably be taken of the 
evidence is that the defendant paid the $1000.00 with 
partnership money which he received from the sale of the 
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31 or more head of partnersh'ip cattle for which he has 
not accounted. 
POINT SIX 
THE TRIAL COURT ERRED IN FAILING TO FIND 
THAT DEFENDANT RECEIVED FOR HIS OWN USE THE 
SUM OF $341.04 FOR THE SALE OF THREE STEERS, $201.-
62 FOR THE SALE OF TWO STEERS AND THE SUM OF 
$356.00 FOR THE SALE OF SEVEN COWS BELONGING TO 
THE PARTNERSHIP. (R. 41 and 55). 
In his answer to Amended Cmnplaint and Amended 
Counterclaim (R. 41) defendant seeks to charge the plain-
tiff with $341.04 for three steers weighing 4060 pounds 
at 8.40, with $201.62 for two steers weighing 2372 pounds 
at 8.00 and with $356.00 for seven cows sold at Delta. 
Plaintiff admits that he is chargeable with $99.00 for one 
steer that was placed in a shipment of 17 head of his 
steers arid that he received payment therefore. As to the 
other cattle, plaintiff denies that he received payment 
and alleges that the defendant should be charged with the 
sum of $898.66 which he alleges was received from the 
sale of the five steers and seven cows (See plaintiff's 
Reply, R. 54). The trial court made no finding as to the 
issue thus raised. There was a substantial amount of 
evidence offered touching that issue. On his direct ex-
mnination defendant testified that the plaintiff received 
the money from the sale of such cattle; that he received 
$360.00 for the cows (Tr. 139); that three steers sold 
for $341.04, two steers sold for $201.62, one steer brought 
$99.00, six steers brought $510.92 and one cow $35.00 
(Tr. 141); that "all I can say is it shows on my itemized 
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account there kept at the time, but I got $230.00 odd dol-
lars and ~lr. ~tevens got the rest." (Tr. 1-U). Later upon 
being re1ninded that he states in his counterclaim that he 
received $~56.41, defendant stated that was correct. 
On cross exrunination, the defendant was asked 
about the money he received for the two heifers and two 
cows he sold and charged to himself (See R. 41). He 
stated that he didn't know anything about it or where the 
money went, therefore, he charged himself with the same 
(Tr. 297). Again on page 299 of his cross examination, 
the defendant stated that why should he take the money 
for his, Stevens', cattle. 
Later in his cross examination, he was asked: 
"Q. \Vnen the three steers were sold for $341.04, 
who was it got the money~ 
"A. Yes, he did provided he didn't apply that 
money on the bill he owes me. 
"Q. I don't know whether I can understand what 
you mean. 
"A. \V ell, when he sold those eruttle, and he could 
have said, 'here you take the money for this 
and apply it on what I owe you.' So far as I 
know he could have done it." (Tr. 314). 
Upon being further questioned, the defendant testi-
fied: 
"Well, there was 500 head of cattle there, and 
I could not pick out three steers, and say who 
got the money." 
\Vhen asked about the $201.65 received from the sale 
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of the two steers, defendant answered: "I claim he got all 
of that money, but I couldn't pick out that item out of 500 
head of cattle." (Tr. 314). When asked if Stevens was 
present when the cows were being sold, defendant said he 
was (Tr. 316). To appreciate the conflicting statements 
made by the defendant as to why he charged the plaintiff 
with the money derived from the sale of the five steers 
and seven cows, it will be necessary to read his testimony 
on cross examination touching the matter, which testi-
mony will be found on pages 297 to 300; 305-307 and 312 
to 316. 
The plaintiff Stevens was positive in his testimony 
to the effect that he did not receive the money for the sale 
of the five steers and the six or seven cows. He testified 
that he went through his bank statements and couldn't 
find where he ever deposited that amount of money at 
any time (Tr. 536-7). Upon being asked if upon receiv-
ing checks he always deposited the same, counsel ob-
jected to such evidence, which objection the court sus-
ta:ined. In our opinion such ruling was in error, but as 
the court did no't find on that issue, it rnay well be diffi-
cult to establish that such ruling was prejudicial. How-
ever, that may be in light of the fact that this is a suit 
in equity; that the defendant had charge of the partner-
ship cattle and owed a duty to account for the same, and 
the further fact that his testimony as to why he claims 
the plaintiff got the money for the five steers and sjx 
or seven cows is so conflicting and uncer'trun as to the 
sale of such cattle, notwithstanding he claims to know the 
weight and price paid for the same, we submit that de-
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fendant ~hould be charged with the five steers and seven 
cows listed in defendant's Amended Counterclaim on page 
~ix thereof and by the defendant charged to the plaintiff 
(R. 41). 
POIXT SEVEN 
THE TRIAL COURT ERRED IN FAILING TO CHARGE 
THE DEFENDANT WITH AT LEAST THIRTY -ONE HEAD 
OF PARTNERSHIP CATTLE OF THE PROBABLE VALUE 
OF S8-1.41 PER HEAD WHICH DEFENDANT FAILED TO 
ACCOUNT FOR. 
The e-...'idence shows without conflict that plaintiff 
bought 525 head of cat'tle for the partnership and that 
the defendant charges the partnership wi'th having bought 
880 cattle, making a total of 1405 cattle purchased. Of 
the cattle so purchased 185, or 186 remained in Nevada. 
Of the caftle so purchased only 1370 head are accounted 
for as having been sold (R. 6). Thus there were 35 head 
more purchased than are accounted for as having been 
sold. The evidence shows that not to exceed four died 
or were lost. Of the cattle that wintered in Sage Valley 
all were secured, but one or two or three head were not 
secured until in the fall when they were trucked in (Tr. 
15-!). No cattle were lost in the summer of 1937 ( Tr. 
191). One cow that was left on the road because there 
were too many in the truck that the defendant could not 
account for, and Cowan didn't seem to know about that 
eow (Tr. 139 and 140; See also Tr. 154 and 158). 
Mr. Gray further testified that they always lost one 
or two; that 1-!3 were taken up to Strawberry Valley the 
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first year that they lost two or three steers; that it would 
be alright to say that they brought back 140; that some 
cattle that they put on the forest they didn't get back 
until in December; that he did not know whether they 
got them all back (Tr. 338). 
Under Point Three we have directed the attention 
of the court to the fact that in the winter of 1938-1939, the 
defendant claims there were 377 head of steers fed by 
h'im and the Davis Brothers, but he accounts for the sale 
of only 342 head of the steers that he claims were fatten-
ed. So also throughout the period of the ac'tive operation 
of the partnership, the defendant makes his charges on· 
the basis of the total number of cattle purchased less the 
number that were from time to time sold, but he ends 
up by failing to account for at least 31 head. It is easy to 
see why he has failed to account for such cattle. He re-
peatedly testified that he sold partnership ca'ttle, but 
he d~d not know the number of cattle so sold in each of 
the sales or the person to whom they were sold (Tr. 305, 
308, 314, 319, 320, 296). Apparently defendant appreci-
ated that he should be charged with the money received 
from the sale of cattle that he w..,.,s unable to account 
for. He so stated in his testimony as to a few of the cat-
tle (Tr. 296-297). He also admits that he shipped his 
own cattle with partnership cattle which had the same 
brand (Tr. 303, 305, 320). 
The evidence is all to the effect that the defendant 
had the exclusive possession of all the cattle that were 
being fed for beef except those fed by Mr. Shuler and 
the Davis Brothers. So also the defendant participated 
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in the sale of all of the cattle that were sold and for the 
most part had the exclusive sale of the cattle. Indeed he 
seems to be peeved because the plaintiff did not know 
1nore about the business (Tr. 294). 
There was paid for the 1±05 cattle, when purchased, 
the su1n of $73,783.85 (R. ±0). The average price paid 
was thus $52.51. The 1370 cattle that were sold brought 
$115,650.96, or an ayerage per head of $84.41. As the de-
fendant has charged for feeding all of the cattle pur-
chased, he should be charged with the sale price, or a 
total of $2616.11 for the 31 head not accounted for. 
It will be noted that at the commencement of the trial, 
counsel stipulated that 6% interest should be allowed 
for money advanced by each of the partners from the 
date of the advance until he was repaid. The trial court 
did nothing with respect to allowing anyone any interest 
and until the amount of principal that is owing to one or 
the other of the partners is determined, no useful pur-
pose will be served by a discussion of the amount of 
interest to be allowed. ' 
CONCLUSION 
In conclusion, the plaintiff claims that the Findings 
of Fact in the particulars heretofore discussed are either 
wholly without support in the evidence or contrary to 
the clear preponderance thereof, and that the judgment 
in favor of the defendant should be set aside and this 
court should direct the court below to amend the judg-
ment in the following particulars: 
1. Award the plaintiff credit for $215.00 for feeding 
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43 head of partnership cattle during the winter of 1936-
1937. 
2. Award the plaintiff $234.89 and $3.67 for money 
deposited in the bank to the cred'it of the partnership. 
We, however, do not claim such amount in addition to 
the two i terns of $238.'56 and $423.35 which were allowed. 
3. Disallow the defendant the item of $4.80 paid to 
the Jackson Motor Company; $65.00 paid to Hyrum Mc-
Clellan; $193.00 paid to Albert McClellan; $18.78 for re-
pairing feed racks; $19.20 and $22.90 for telephone serv-
ice and charge the defendant with $84.50 for the check 
drawn against the partnership funds in favor of R. C. 
Huber upon which is written "cash" and which the de-
fendant testified he should not be allowed any credit, 
although later he changed his testimony. 
4. Reduce the amount of pasturage allowed the de-
fendant from $1.50 to $1.00 per month. 
5. Reduce the amount allowed for feeding cattle by 
the defendant from 36Y2 per 4 to 25 cents per~· 
6. Disallow defendant his ~aim for men and teams 
claimed to have been used in feeding cattle because such 
expenses will be amply ta~e of by a.n allowance of 
25 cents per head per for feeding cattle. 
7. Correct the error in computing that 265 head of 
cattle at 36¥2 cents per day for 76 days will amount to 
$7351.10 to the sum of $6591.10, a reduction of $760.00. 
8. Reduce defendant's claim of 15 cents per day for 
hay or feeding cattle before they were put in the feed 
yards to $1.00 per month per head. 
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9. Charge the defendant with $77,145.49 for money 
received fr01n the sale of partnership cattle. 
10. Charge the defendant with $898.66 for the steers 
and cows which he sold and claims should be charged 
to the plaintiff. 
11. Charge the defendant with the sum of $2616.71, 
the probable value of the partne-rship steers not account 
for by the defendant. 
1:2. Award to the plaintiff his costs in the trial 
cour't and in this court. 
Respectfully submitt'ted, 
ELIAS HANSEN, 
Attorney for Plaintiff and 
Appellant. 
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